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REPLY COMMENTS OF CTSI, INC.

CTSI, Inc., formerly known as Commonwealth Telecom Services, Inc. ("CTSI"), by its

undersigned counsel, hereby submits its reply comments in the above-referenced proceeding. The

Commission requested parties to update and refresh the record in its Public Notice dated October

5, 1998.' Because the ILEC comments provide no further support for pricing flexibility, the

Commission should decline to implement pricing flexibility at this time. Moreover, the ILECs failed

to provide any support for the Commission to adopt the Bell Atlantic, Ameritech or the USTA

proposal. All three proposals permit pricing flexibility to begin without any evidence of actual

competition.

I. The Comment Record Confirms that Genuine Competition in the Local Exchange
Does Not Yet Exist

In its initial comments, CTSI argued that implementing pricing flexibility at this time

would be premature.2 CISI explained that pricing flexibility would not be appropriate until there
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were actual signs of genuine competition. Because such a time has not yet arrived, it would be

premature to consider adopting pricing flexibility.

The evidence submitted by the commenters as a whole support CTSI's claim. As Sprint

pointed out, the most recent data shows that ILECs received 97.5% oftotallocal service providers'

revenues in 1997.3 AT&T argues that even in the most competitive metropolitan area (New York

City) the ILEC has lost only 6% ofits market to competitors.4 Indeed, not only carriers attempting

to compete in the local exchange recognize that ILECs control the local market, but commenters

from other industry groups expressed their outrage at the continued monopoly level ofILEC control.

For example, the General Services Administration ("GSA") noted that not only do ILECs earn more

than 97 percent oflocal service revenue, the ILECs exert control over the broadband networks for

providing information services to the public, and control advanced telecommunications services by

ownership ofthe last mile voice transmission facilities.s Similarly, the Competition Policy Institute

("cpr') concluded that by year-end 1998, competitors will serve only about 1.4 million of the

nation's estimated 177 million access lines through UNE-based entry.6

In contrast, although the ILECs profess vibrant competition, they provide no evidence

showing actual competition in the local exchange. For example, Bell Atlantic claims that there has

3 Sprint Comments, at 10.

4 AT&T Comments, at 5 (citing Application of WorldCom, Inc. and MCI
Communications Corporation for Transfer of Control ofMCI Communications Corporation to
WorldCom, Inc., CC Docket No. 97-211, Memorandum Opinion and Order, at' 169 (reI. September
14, 1998)).
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been a dramatic increase in competitive entry, but the numbers it cites indicates that CLECs have

barely made a dent in the market. Bell Atlantic's claim that it now has 800,000 competitive lines

in its service areas illustrates that CLECs only have (at most) approximately 2% of the market in

Bell Atlantic's territory.7 Similarly, Ameritech states that total competitive lines in its regions

increased from 557,810 to 1,026,202 in the first eight months of this year.8 These statistics,

however, also help confirm that CLECs provide service to only a very small percentage of the

market. CTSI submits that the evidence in the record plainly reflects that the state ofcompetition

is currently too premature to consider implementing pricing flexibility. Instead, to promote further

competition, the Commission should focus on more vigorously enforcing the key market-opening

provisions of the Telecommunications Act.

II. The Commission Should Reject the USTA Proposal As Well As the Bell Atlantic and
Ameritech Proposals

In its initial comments, CTSI argued that the Commission should reject the Bell Atlantic

and Ameritech pricing flexibility proposals.9 CTSI argued that the Bell Atlantic and Ameritech

proposals were flawed in that they would establish pricing flexibility based only on potential

competition, with little evidence of actual competition. Accordingly, CTSI argued that the

Commission should reject those proposals because they would undermine competition.

7 See Second Common CarrierBureau Survey on the State ofLocal Competition (June
1998) (showing a total ofmore than 40 million lines in Bell Atlantic's territory).

8

9

Ameritech Comments, at 6.

CTSI Comments, at 5-8.
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USTA has made a proposal that many of the ILECs support, which is very similar to the

Bell Atlantic and Ameritech proposals and, therefore, should also be rejected by the Commission.

For example, like the Bell Atlantic and Ameritech proposals, USTA has proposed that Phase one of

pricing flexibility should be implemented after the ILEC has achieved a state-approved interconnec-

tion agreement or statement ofgenerally available terms. 10 As stated in its initial comments, CTSI

believes that negotiated interconnection agreements already exist in all 50 states. II Allowing pricing

flexibility on such meager showings would effectively permit pricing flexibility everywhere without

any showing ofactual competition. As many commenters aptly noted, the fact that one interconnec-

tion agreement has been approved by a state does not mean that any true competition is occurring. 12

Because ofthe numerous obstacles to overcome, such as raising capital, and gaining authority to use

rights-of-way, the CLEC may not be in a position to provide services to the public until long after

it obtains an interconnection agreement. Thus, USTA's proposal, like the Bell Atlantic and

Ameritech proposals, would permit pricing flexibility to proceed actual competition in the local

exchange market.

In addition, CTSI objects to the scope ofpricing flexibility in the USTA proposal, which

would permit pricing flexibility throughout an MSA or LATA ifits proposed preconditions are met

anywhere in the MSA or LATA. This would undermine competition by permitting a wide range of

pricing flexibility in a broad geographic area, even though there may only be competition in one

10

11

USTA Comments, at Appendix E.

CTSI Comments, at 5.

12 See Sprint Comments, at 12; ALTS Comments, at 9; CoreComm Comments, at 6;
RCN Comments, at 6; KMC Comments, at 4-5.
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small part ofthe region. More problematic, the proposed pricing flexibility to be permitted would

be substantial, allowing nearly compete deregulation ofnew services, price deaveraging, volume and

term pricing, contract pricing, and promotional pricing throughout a LATA or MSA.

Furthermore, the preconditions suggested by USTA should not be taken seriously by the

Commission. The USTA proposal makes no reference to the key market opening provisions of the

Telecommunications Act. Thus, to enable the ILEC to enjoy the benefits ofpricing flexibility, the

USTA proposal does not require that the ILECs demonstrate compliance with any critical market

opening requirements of the Telecommunications Act. For the same reasons several commenters,

including CTSI, argued that such aspects of the Bell Atlantic and Ameritech proposals were

deficient, the USTA proposal is problematic as well. 13

Accordingly, the Commission should reject the USTA proposal for the same reasons CTSI

urged the Commission to reject the Bell Atlantic and Ameritech proposals.

III. The Commission Should Require Vigorous, Widespread, Actual Competition, Not
Potential Competition, Prior to Implementing Pricing Flexibility

In the Access Reform NPRM,14 the Commission proposed that the initial stage ofpricing

flexibility would be premised on ILECs having complied with various proposed market-opening

requirements that would permit the development of competition in the local exchange. CTSI

opposes adopting any pricing flexibility on this basis. Pricing flexibility was based on the concept

13 See, e.g. CTSI Comments, at 6; CoreComm Comments, at 8; RCN Comments, at 5-6;
KMC Comments, at 3-4.

14 Access ChargeReform, Price Cap Performance Reviewfor Local Exchange Carriers,
Transport Rate Structure and Pricing, End User Common Line Charges, Notice of Proposed
Rulemaking, CC Docket Nos 96-262, 94-1, 91-213, and 95-72, 11 FCC Rcd 21354, para. 161
(1996)("Access Reform NPRM').
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that pricing regulation should only be removed where competition is available to discipline prices.

However, until significant competition exists in the local exchange there will be insufficient

marketplace forces to substitute for regulation in controlling ILEC prices. Moreover, the

Commission originally proposed to establish initial pricing flexibility on the basis of potential

competition because at that time, the Commission assumed that vibrant competition would soon

occur. As demonstrated by numerous commenters, this goal has not achieved fruition. 15

Accordingly, the Commission should abandon the proposal to establish pricing flexibility on the

basis ofpotential competition.

Instead, the Commission should not permit, or further consider, implementing any pricing

flexibility proposals until there is a substantial degree ofcompetition in the local exchange market.

Delaying pricing flexibility until a time ofactual competition would be the most likely plan to assure

that the competitive goals of the Telecommunications Act are achieved. CTSI urges the

Commission, in grappling with the difficult competitive issues raised in this proceeding, to err on

the side of caution and denial of pricing flexibility. Delaying further consideration of pricing

flexibility until it is clear that local competition is flourishing will not harm ILECs. The very high

rates of return that ILECs are earning under price cap regulation eliminates any need to rush to

establish pricing flexibility both as a legal and policy matter. 16

IS Sprint Comments, at 10; MCI WorldCom Comments, at 7; AT&T Comments, at 4-5;
KMC Comments at 2; GSA Comments, at 9; CPI Comments, at 8.

16 The mean rate-of-return for price cap companies for interstate services was 15.64%
in 1997. The highest rate-of-return was 48.86%. Interstate Rate ofReturn Summary Years 1991
through 1997, Industry Analysis Division, Common Carrier Bureau.
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III. CONCLUSION

For the foregoing reasons, CTSI requests that the Commission refrain from adopting

pricing flexibility at this time. CTSI urges the Commission to delay implementing any pricing

flexibility proposal until actual competition exists in the local exchange market. Accordingly, at this

time, the Commission should reject the Bell Atlantic, Ameritech, and the USTA pricing flexibility

proposals.

Respectfully submitted,

#j2__~
Russell M. Blau
Pamela S. Arluk
Swidler Berlin ShereffFriedman, LLP

3000 K Street, N.W., Suite 300
Washington, DC 20007
(202) 424-7500

Dated: November 9, 1998
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